Introduction
Law is not only about hard cases. There are easy ones as well, and understanding law requires awareness not only of litigated and then appealed disputes, but also the routine application of legal rules and doctrine.
1 Upon leaving the courthouse and its domain of difficult controversies, we observe the everyday determinacy of law-the production of clear guidance and uncontested outcomes by straightforward legal language, black-letter law, and the conventional devices of legal reasoning.
One consequence of the existence of easy cases along with hard ones is the alleged marginalization of the skeptical challenges of Legal Realism. Legal Realism is conventionally understood, in part, to question legal doctrine's determinacy and positive law's causal effect on judicial decisions. The perspective variously known as legal realism, Legal Realism, 8 or American Legal Realism 9 is widely understood to pose a substantial challenge to a traditional conception of law and legal (especially judicial) decision making. Of course there are almost as many traditional views about legal decision making as there are viewers, but a prominent one holds that official legal materials such as statutes and reported court cases can generate straightforward, mechanical, or logically entailed 10 applications in the vast majority of instances.
11 And even if the production of legal outcomes is not 8 . People tend to believe their own descriptions of most things to be realistic. Consequently, the capitalization of Legal Realism designates a school of thought rather than an attribute. Moreover, the capitalization distinguishes Legal Realism as a school of thought about law from various perspectives characterized as realist in meta ethics, metaphysics, and other branches of philosophy. The distinction is important, because realism in philosophy identifies positions supporting the existence of mind-independent entities, and thus of mind-independent reality. See, e.g., LYNNE RUDDER BAKER, THE METAPHYSICS OF EVERYDAY LIFE: AN ESSAY IN 10. In saying "logically entailed," I refer not to deduction, the process by which particular outcomes are generated by a general rule, but to subsumption, pursuant to which decision makers decide whether a particular act or event is included within a rule. The judge or police officer deciding whether an automobile traveling at eighty miles per hour is violating the sixty-five-milesper-hour speed limit begins with the particular observation and then assesses whether the particular falls under-is subsumed by-the rule. She does not begin with the rule and then determine which particular outcomes might, in the abstract, be deduced from that rule.
11. "Law, considered as a science, consists of certain principles or doctrines. To have such a mastery of these as to be able to apply them with constant facility and certainty to the ever-tangled skein of human affairs, is what constitutes a true lawyer . . . ." C.C. LANGDELL, A SELECTION OF CASES ON THE LAW OF CONTRACTS vi (1871). Langdell recognized, however, that the identification of such principles and doctrines was a matter of induction from particular decisions and not deduction from abstract generalities, see C.C. Langdell, Classification of Rights and Wrongs (Part I), 13 HARV. L. REV. 537 (1900); C.C. Langdell, Classification of Rights and Wrongs (Part II), 13 HARV. L. REV. 659 (1900) , and thus it is mistaken to accuse him of believing the entirety of legal decision making to be deductive or mechanical.
strictly a matter of syllogistic deduction, a softer version of the traditional view holds that legal outcomes are still the constrained product of legal doctrine and legal materials alone.
12 This is roughly the position embodied in the writings of William Blackstone, 13 Edward Coke, 14 and other celebrants of common law reasoning. 15 And it can be found more recently in the thinking of Americans such as Eugene Wambaugh 16 and John Zane.
17
According to this tradition, judges, employing accepted methods of statutory or case interpretation and thereby discovering the real and immanent law through "artificial reason," 18 338 (1918) ("Every judicial act resulting in a judgment consists of a pure deduction."). Neither Zane nor Wambaugh are much remembered, but they genuinely exemplify views about judicial decision making often castigated as "mechanical" or, more commonly but more ambiguously, "formalistic." As Anthony Sebok observes, much writing in the Realist tradition, from the 1930s to the present, has aimed at caricatured and typically nonspecified targets. SEBOK, supra note 15, at 83. And when the targets are named, as with Joseph Beale and to some extent Langdell, their actual views turn out to differ substantially from the ones they are taken to hold or represent. law. Because such decisions are produced, by application of methods widely shared among legal professionals, legal decision making does not require recourse to the judge's extralegal attitudes or opinions.
The most important of Realism's multiple facets is its denial of this traditional view. Virtually all Realists take themselves as repudiating the belief that official legal sources and legal doctrine alone produce the uncontroversial-at least among trained legal professionals-outcomes that the traditional view imagines. 19 Rather, most versions of Realism maintain that legal doctrine ordinarily does not determine legal outcomes without the substantial influence of nonlegal supplements, supplements whose existence and application are variable and manipulable. 20 To the extent that this is so, legal outcomes will often then be the product not exclusively or even predominantly of official law, but primarily of something else. What constitutes this something else varies among Realists, with some believing it undercut the plausibility of a probabilistically accurate distinction. It is sometimes warm in January (in the northern hemisphere) and cold in June, but January is still, in general, colder than June. So too here, and the suggestion that pre-twentieth century views about legal constraints were little different from those advanced by the Realists would make the entire Realist challenge pointless. Perhaps that is so, but to claim that Arnold, Cook, Douglas, Frank, Llewellyn, Oliphant, Sturges, Yntema, and many others were all aiming at a phantom target seems a stretch. Indeed, the very persistence of the Realists' target, see infra Part IV, makes identifying the difference between Realism and its opponents of continuing importance.
19. See LEITER, supra note 2, at 21-23; Altman, supra note 2, at 206 n.4 (expanding on Realist themes of legal indeterminacy and the role of officials in shaping legal doctrine); Dagan, supra note 2, at 610 (describing Legal Realism's rejection of "reductionist understandings of law"); Tushnet, supra note 2, at 122; see also KALMAN, supra note 2, at 7 (1986) (concluding that Realists shared the belief that "legal rules were not the sole factor in the decisional process"); Brian Leiter [J] udges have recourse to a great many devices. They relate back. They presume. They impute. They take judicial notice. They refuse to take judicial notice. They construe. They charge with knowledge. They impress trusts. And they don't always do this in the same way. What one judge reaches by presumption, another will, by relation."); and White, supra note 2, at 651 ("The Realists demonstrated . . . that for every principle there existed a potential counter-principle . . . ."). And on the malleability of determinations of fact, see especially JEROME FRANK, COURTS ON TRIAL: MYTH AND REALITY IN AMERICAN JUSTICE 16 (1949) [hereinafter, FRANK, COURTS ON TRIAL] ("For whenever there is a question of the credibility of witnesses . . . then, unavoidably, the trial judge or jury must make a guess about those guesses.").
to reside in the ideological or policy preferences of judges, 21 others committed to the proposition that it is the judge's view of the complete array of facts presented by individual cases, 22 of Realism: in deciding cases, judges respond primarily to the stimulus of the facts of the case, rather than to legal rules and reasons."). It is important to distinguish the Realist attention to facts from the frequent but arguably idiosyncratic Realist focus on the importance of the particular array of facts presented in particular cases. Focusing on "situation types" is not particularistic, because the very idea of a type suggests decisions according to larger categories, or, if you will, rules. Thus, when Leon Green produced the classic Realist casebook-LEON GREEN, THE JUDICIAL PROCESS IN TORT CASES (1931)-he organized the book around categories such as "firearms," "surgical operations," "trees, noxious growths, fences," "persons using ways [and] streets," and, alarmingly, "play, practical jokes, [and] conduct with reference to women." But although these were not the traditional categories of tort law, they were categories nonetheless, and Green's point was that a case's location within the nontraditional category was more explanatory of the outcome than were traditional tort categories such as negligence and strict liability or traditional tort concepts such as causation and foreseeability. Green's prototypical Realist point was that the actual categories of decision were not the categories of traditional doctrine, but he still insisted that categories had a causal effect on outcomes. By contrast, the true Realist particularists were more skeptical of any categorizations or abstractions, believing that outcomes were produced by a judge's reactions to the unique array of facts in any particular case. Frank is the paradigmatic particularist, as can be seen in important in legal decision making are the conscious or subconscious personal predilections, biases, and idiosyncrasies of particular adjudicators. 23 But although the Realists differed about what "really" mattered in judicial decision making, they were all committed to the view that what mattered was something other than, or at least much more than, positive law, legal rules, legal doctrine, and legal reasoning as traditionally conceived. The core of Legal Realism thus challenges the view that traditional legal sources and methods play a substantial role in the cause and explanation of judicial decisions.
II. Realism Tamed
Realism is thus a claim about law's (legal) indeterminacy and about the insufficiency of formal or positive law to explain judicial decision making. But a common rejoinder is that Realism confuses how law operates at its indeterminate edges with the overall character of legal guidance. 24 Because there are easy cases and straightforward applications of law, it is said, and because such cases and applications rarely wind up in court, the determinate The basic idea is uncomplicated: If the law (and the predicted outcome in court) applicable to a dispute is clear, then one side will expect to win and the other to lose. Under such conditions, the rational expected loser will settle or otherwise refrain from litigation in order to avoid a costly but futile courtroom battle.
The corollary of the reluctance of expected losers to litigate is that disputes that are not settled prior to litigation or judgment emerge as a nonrandom and unrepresentative sample of legal events. Rather, the disputes that wind up in court are disproportionately those in which two opposing parties holding mutually exclusive positions each believe that litigation is worthwhile. And normally this will be the case only when the law or the facts are unclear. Because the field of litigated cases thus systematically under-represents the easy cases and over-represents the hard ones, generalizing about all applications of law from the unrepresentative set of litigated cases is a serious error.
The selection effect operates throughout the litigation process. Expected losers prior to trial will disproportionately settle or succumb rather than litigate, and thus lawsuits will ordinarily be filed and then tried to judgment only when both parties believe they have chances to win. Similarly, losers at trial will typically not appeal unless they believe there is some likelihood of prevailing on appeal, and the field of appellate decisions thus selects for difficult cases at the edges of law even more than the field of cases tried to verdict. Indeed, although the selection-effect literature treats the dispute as the starting point of the legal process, in fact selection takes hold even earlier. When the law is clear, a dispute will typically not even arise, and the very fact of a dispute is itself law-dependent. Because I would prefer to pay my taxes later than April 15 (or not at all), the Internal Revenue Service and I have opposing preferences. But the law is so clear (at least in my case) that it would not occur to me that I had a "dispute" with the IRS. Only when parties with opposing preferences can each make a nonpreposterous reference to a legal or other norm would the conflict of preferences even ripen into a "dispute" in the first place.
Because litigation and appeal disproportionately select for events in which the law is indeterminate, or in which there are opposing defensible accounts of the facts, drawing conclusions about law in general from this unrepresentative class of hard cases exaggerates law's indeterminacy, so it is said. If Realism's claim is based on the class of litigated cases, it is either not a claim about all or most of law, or, if it is such a claim, then it is a mistaken one.
Interestingly, the view that Realism is about hard cases and not law in general is supported by the writings of some of the Realists themselves. Llewellyn, for example, stressed early on that his views about the malleability of legal rules were applicable only to the "case[s] doubtful enough to make litigation respectable."
26 And Max Radin emphasized that his contributions to Realism were to be understood as located in the context solely of "marginal cases." 28. HART, supra note 7, at 135-47.
was pervasively indeterminate and that legal rules were routinely unable to straightforwardly generate legal results, accused them of being narrowly focused only on hard appellate cases. If the Realists had recognized the ubiquity of plain rule-generated outcomes, Hart argued, 30 they would not have made the claims he understood them as making about law and legal rules in general.
Thus a widespread view, interestingly held by Hart and the Realists alike, is that law has a straightforward operation in most nonlitigated instances of legal application, but that in litigated disputes, especially in appellate cases, 31 legal determinacy often disappears. Hart and the Realists disagreed about the size of this domain of indeterminacy, but they agreed about its existence. And in this domain-the penumbra and not the core, in Hart's terminology 32 -Hart and others believed that judges exercise legislature-like discretion, 33 Llewellyn thought that judges seek to further the internal goals of the legal system and external policy goals, and Jerome Frank 34 and other Realists opined that psychological or other personal factors are at work. 35 But in focusing on judges and litigated cases, all seemed to believe that the routine operation of law in its uncontested and unlitigated aspect remained largely untouched by properly understood Realist claims.
29. Which he did in multiple ways. See LEITER, supra note 2, at 17-18 (explaining that Hart "misread the Realists as answering philosophical questions of conceptual analysis" when in fact the Realists were "not explicitly concerned with analyzing the 'concept' of law as it figures in everyday usage"); id. at 59-60 (arguing that "[o]nly by (wrongly) construing the Realist theory of adjudication as a conceptual theory of law could Hart make it seem that Positivism and Realism are opposed doctrines").
30. Any understanding that renders Realism compatible with Hart's attack on it, and that leaves so much of the traditional picture untouched, seems so far from the common radical and threatening portrayal of Realism 36 that we can label it "Tamed Realism". Tamed Realism, prominent in the literature, 37 might instead be described as bounded, peripheral, or interstitial, each term highlighting that Realist claims are most plausible when relegated to the indeterminate edges of law, and become less so with respect to all legal rules in all applications. I characterize this understanding of Realism as "tamed" in order to situate it with respect to the common belief that Realism threatens the traditional picture of law. But if Realism is restricted to a narrow subset-appellate cases, or even litigated cases-of the complete set of legal events, it becomes less threatening to a traditional picture of how law in its entirety operates.
III. The Challenge of (Even) Tamed Realism
Understanding the Realist challenge as tamed or bounded hardly makes it unimportant. After all, the view that judicial decision making is substantially determined by positive law traditionally conceived, 38 )), and maintaining that easy cases are those in which legal interpretation operates by the "plain meaning of the words" of a legal rule, and in which the "standard instances picked out by the concept the words stand for are uncontroversial").
38. Of course if the very notion of law, and what counts as law, is understood broadly enough, then the contention that nonlegal factors play a role in legal decision making becomes almost litigated or appealed cases, is widespread, 39 and has been for centuries.
40
Although every dispute differs at least slightly from its predecessors, and although applying even precise statutory language to a new situation requires some degree of interpretation, the traditional view supposes that the techniques of legal reasoning point to correct outcomes even in cases that wind up in appellate courts. 41 Even with the demise of the belief that judicial decision making is typically mechanical, 42 a persistent view, one dominant prior to the Realists, is that even nonmechanical judicial decisions are based overwhelmingly on the law. 43 Even now, standard works on legal reasoning focus on appellate cases, the implicit message being that even for these cases some answers and methods are legally better than others. The jurist was to find universal principles by analysis of the actual law. He had nothing to do with creative activity. His work was to be that of orderly logical [Vol. 91:749
The traditional view of legal decision making in cases not explicitly governed by existing law reaches its pinnacle in Ronald Dworkin's sophisticated version. 45 In denying that judges exercise discretion in any conventional sense of that word, 46 and in maintaining that judging is a search for the "right answer" to any legal controversy, 47 Dworkin, although acknowledging disagreement in practice, 48 nevertheless offers an argument compatible with the traditional view that law governs even those events about which it seems, on the surface, to be silent. Or, put differently, law controls the hard cases as well as the easy ones. More pervasively, the traditional view is seen in the ubiquitous practice, especially in the United States, of accusing judges who have reached disagreeable results in appellate cases of having made technical legal errors or "mistakes" rather than of having the wrong substantive views. Once we recognize the persistence of the belief that seemingly unregulated cases have legally right answers, the identification of which is the normal diet of legal reasoning, we can appreciate the challenge of even Tamed Realism. When François Gény celebrated the judge as a creative lawmaker in cases where the civil code did not indicate an outcome, 50 he departed from his civilian predecessors who believed that substantially constrained logical or linguistic operations enabled interpreters of the code to identify uniquely correct results even when the code did not explicitly cover a particular situation. 51 Similarly, the Freirechtsschule (Free Law School) of Hermann Kantorowicz, Eugen Ehrlich, and their allies 52 argued not that the law was anything that judges wanted it to be, but that decision making within legal gaps was "free" of law, thereby allowing judges to exercise discretion and create law on the basis of nonlegal factors. 53 We think of Gény and the Freirechtsschule as precursors to American Realism precisely because their claims about gaps, discretion, and judicial lawmaking within the gaps seemed heretical when made, however much such claims seem mild and conventional today. And so too with the most prominent of Realism's forerunners, Oliver Wendell Holmes, whose assertion that "the life of the law has not been logic; it has been experience" 54 is best interpreted as insisting that the common law necessarily draws on nonlegal empirical factors when preexisting law is silent.
The Realists and their precursors thus believed that legal gaps were to be filled by judges acting as lawmakers. That this view is now held by critics of Realism as well as Realists may make it seem trivially true, but the appearance is deceiving. Recognizing judicial discretion exercised on substantially nonlegal grounds within law's gaps may seem tame today, but it was a substantial challenge previously, and remains far from universal even now.
IV. Realism Untamed
At the heart of Tamed Realism lie two related premises. One is that there are easy cases. The other is that easy cases are easy by virtue of the facts straightforwardly falling under the plain (whether ordinary or technical) 55 meaning of the language of a legal rule. Thus, Andrei Marmor sees easy cases as those in which the "concept-words" of a legal rule fit some set of facts in an "obvious" and "unproblematic" way, 56 and Brian Leiter understands them as ones in which the "plain meaning of the words" of a legal rule produces an outcome. 57 Others have made similar claims. 58 And Hart, when first offering his "No Vehicles in the Park" example, 59 took the conventional meaning of "vehicle" and "park" as the starting point for determining which events clearly fell under the rule.
Tamed Realism is premised on the assumption that such straightforward applications of legal rules are rarely contested in court, leaving a vast number of often invisible but easy and routine applications of law existing alongside the more visible hard and litigated cases in which nonlegal factors play a 55. This is not the occasion for extended analysis of legal technical meaning, but it is worth emphasizing that plain meaning is not necessarily ordinary meaning. There can be technical meanings widely understood in a specialized domain by members of a linguistic (sub)community. In that case the meanings would be plain, albeit technical. "Meson" has a plain meaning for physicists, and "gesso" for painters, although such terms do not appear in ordinary language. And the same holds true for law, where the plain meanings of "habeas corpus," "quantum meruit," "tying arrangement," "curtesy," and "interrogatory" are no part of ordinary language. On the relationship between ordinary and technical language in general, see Charles E. Caton 60 a domain in which the nonlegal dimensions of contested cases are especially apparent, 61 numerous constitutionally determined outcomes remain unlitigated precisely because the words of a constitutional provision are so clear as to make litigation futile. The plain language of the Twenty-Second Amendment, 62 for example, prohibits a President from serving a third term, and the precise words of Article I bar twenty-eight-year-olds from serving in the Senate. 63 That litigation under such provisions would be pointless, however, does not render them irrelevant. Without them, well-qualified (or at least as qualified as anyone else) twenty-eight-year-olds might well be elected to and serve in the Senate, and popular Presidents could, as with Franklin Roosevelt prior to the adoption of the Twenty-Second Amendment, serve third (and fourth) terms. Law in its determinate and unlitigated application might thus be efficacious 64 in producing outcomes different from those that would have existed without the rule, or with a different rule.
Undergirding this picture of law in its nonlitigated everyday application is the premise that the easiness of easy cases-or, more accurately, the easy application of the law-is typically determined by the meaning of the language of the pertinent legal rule, and that the indications of the meaning are ordinarily followed by judges. The consequence is the hypothesis that most disputes or events clearly falling under a rule's language are ones in 64. That is, the law would exclude otherwise societally eligible outcomes and mandate ineligible ones. On whether law would be efficacious in doing so, compare Frederick Schauer, Easy Cases, supra note 1 (stating that the Constitution's precise language in some matters will forestall "litigation with respect even to matters of great moment"), with Mark V. Tamed Realism's relegation of legal indeterminacy to the litigated fringe of law presupposes a core of easy cases whose easiness is determined by the straightforward interpretation of conventional legal materials by the equally straightforward application of standard methods of legal reasoning. But now consider Llewellyn's distinction between paper rules and real rules, a distinction first offered in 1930, 67 and subsequently elaborated several years later. 68 In drawing the distinction, Llewellyn distanced himself from the particularism of Jerome Frank, 69 Joseph Hutcheson, 70 and other Realists, 71 making clear he believed there to be legal rules. 72 Moreover, such rules were not simply ex post descriptions of categories of legal outcomes. Llewellyn fully recognized the distinction between descriptive and prescriptive rules, 73 and understood the idea of internalized prescriptive and guiding rules, 74 exactly the idea that Hart mistakenly accused him and other Realists of failing to comprehend. 75 What Llewellyn and others 76 denied, however, was the identity between the real rules, the prescriptive rules actually internalized by judges and used in making decisions, and the paper rules, the rules in "propositional form," 77 which happened to be written down in law books. 78 Before turning to judicial examples, consider, as an aid to grasping the basic idea, the typical interstate highway speed limit. The official limit is often 65 miles per hour, which is what is posted on signs, located in codified highway rules and regulations, and sometimes even set forth in a statute. Sixty-five miles per hour is the relevant paper rule. Yet although 65 is the paper rule, it is common knowledge that the real rule is often 74. 79 Police rarely ticket drivers unless they are exceeding 74, 80 and judges, in the unlikely event a driver summoned to court for driving at greater than 65 but less than 75, might, although more debatably, find a way to acquit or dismiss. 81 Insofar as both police officers and judges actually so behave, the real rule is a speed limit of 74 and not 65. And this divergence between the paper rule of 65 and the real rule of 74 is exactly what the Realists were at pains to stress.
Note that 74 miles per hour in the example is a genuine prescriptive and guiding rule, providing a reason, albeit not necessarily a conclusive one, for decision pursuant to it. Some police officers and some judges could believe that sound public policy permitted driving up to but not above 74, believing that the posted limits are too low, that speed is not a major contributor to highway accidents, that losses in safety from faster driving are not worth losses in efficiency from slower driving, or that it is useful to enforce a limit containing a substantial margin of error. But whatever the reason, they might well internalize, exactly in Hart's sense, the "speed limit 74" rule, albeit with 81. Of course some judges might enforce 65 even if police officers routinely applied 74. Police officers might not ordinarily ticket anyone driving under 75, but if they happened to do so, judges might still convict anyone proved to be driving over 65. On the other hand, judges, aware of the 74-miles-per-hour real rule (note that Schiltz, supra note 79, is a judge), might instead find a way to acquit drivers proved to be driving at greater than 65 but less than 75. More broadly, therefore, the real rule for a police officer might well not be the real rule for a judge. Or the real rule for a judge might be closer to the paper rule than it is for a police officer. It is thus a mistake to assume that the distinction between paper and real rules operates in the same way for all officials, but, as the Realists stressed, it is also a mistake to assume, without empirical investigation, that the real rules that even judges used could be identified simply by identifying the formal legal doctrine or the "announced" rules. See Llewellyn, A Realistic Jurisprudence, supra note 5, at 444 (describing the difference between accepted rules and the practice of decision in judges' actual behavior).
opinions couched in different terms and relying, often disingenuously, on different reasons. 82 The important feature of the internalization and application of a real rule at variance with the paper one is that there are still easy cases. If the real rule internalized and applied by judges is as described, then a driver driving at 67 presents an easy case because 67 is plainly less than 74. And because 67 is plainly less than 74, then the "speed limit 74" rule straightforwardly prescribes and predicts the outcome whenever a police officer or judge uses that and not the paper rule. But "speed limit 74" is nowhere to be found in the official law, which is exactly what Llewellyn and others sought to highlight.
83
When "speed limit 74" is the real rule, however, and when "speed limit 74" generates easy cases, the selection effect still obtains. Drivers will drive at 67 with impunity, and police officers will not stop them for doing so, even though the written law has been broken. Drivers will know that the real "speed limit 74" rule gives them chances the paper rule does not. And police officers will systematically refrain from ticketing drivers even when enforcement actions would be sound based on the paper rule because they know their chances of succeeding before a judge in a contested case would be small. The cases winding up in court will then still disproportionately be the hard cases, whether because they are on the edges of the rule, as with someone driving 73.9 or 74.1, or because other factors (erratic driving, say, or a child in the car) are present, or because someone caught exceeding the real speed limit had a good and possibly legally cognizable reason for doing so.
The lesson of this example is that even when real rules diverge from paper rules, there will still be easy cases, and the selection effect will still exclude them from litigation. But the easiness of the easy cases will no longer be determined by the conventional legal meaning of published legal rules, as tamed Realism maintains, but instead by the plain understanding of a rule not located in standard legal sources. Untamed Realism, by stressing the distinction between paper and real rules, accepts that easy cases differ from hard ones, and that mostly hard cases wind up in court, but challenges the traditional understanding of what makes an easy case easy and consequently unlitigated.
As transformed, the Realist challenge is no longer limited to the class of cases in which the language of the law or the traditional devices of legal analysis-the standard implements in the lawyer's toolkit-do not straightforwardly indicate an outcome. Rather, it is a claim about the impotence of paper rules (and traditional techniques of legal reasoning) in generating legal outcomes. Insofar as the claim is empirically sound, it is thus about all of law, and not just the law to be applied when paper rules are indeterminate. The challenge is now to the very idea of positive or formal law as the source of legal determinacy, and is thus Realism in its far less interstitial and thus far less tamed dimension. Untamed Realism does not claim that there is no legal determinacy, but instead that legal determinacy is often a product of something other than the conventional legal meaning of official rules. 84 Or, to put it differently, the Realist claim about the gap between paper and real rules is not about indeterminacy, but about what we might call dislocated determinacy.
The speed limit example presents dislocated determinacy crisply, but Realism was focused on judges. So consider the rules of evidence. Although many formal evidentiary rules govern trials in American courts, American evidence law cannot accurately be described without recognizing that judges, when acting as fact finders without a jury, routinely discard many of the official rules of evidence. 85 The judges make rule-guided decisions, but they are guided by rules at odds with the formal paper rules. In acting in this way, the judges are applying a genuinely internalized rule. Not only do they believe that proceeding largely without the formal rules of evidence is what they ought to do, but a judge who rigidly enforced the rules in a bench trial might also be subject to criticism for failing to apply the widely accepted but unwritten real rule mandating the nonuse of the paper rules of evidence.
Dislocated determinacy appears even more sharply when a single real rule of decision diverges from the paper rule. Consider the research by Bernard Wolfman and his collaborators on the votes of Justice William O. Douglas (himself a pioneer Realist) in federal income tax cases. 86 Whatever the actual indications of the Internal Revenue Code or its associated rulings and interpretations, Wolfman argued, Douglas actually applied a "taxpayer wins" rule, and thus, for him, "taxpayer wins" was the real rule actually applied (and, arguably, genuinely internalized) in making decisions.
As in the speed limit example, instances of paper rule-real rule divergence multiply when we examine enforcement practices as well as issuers of securities must file a registration statement with the Securities and Exchange Commission prior to selling securities to the public. 88 The registration then becomes effective-the securities can be sold-twenty days after the Commission has found the representations in the registration statement sufficient to provide adequate information to prospective investors. 89 Because of continuous price fluctuations in the financial markets, however, offerings are highly time-and price-sensitive. In practice, therefore, securities must be offered very shortly after a price-dependent underwriting agreement, an agreement that is itself part of the required registration materials, is finalized. And because a registrant forced to wait twenty days after Commission approval is consequently doomed to an unsuccessful offering, the discretionary power of the Commission to "accelerate" the twenty-day waiting period 90 is in practice crucial. Knowing the importance of acceleration, the Commission has long used its discretionary acceleration power to impose requirements nowhere to be found in the statute-a commitment to nonindemnification of directors for wrongdoing, for example. 91 And thus there is now substantial divergence between the paper rule as embodied in the statute and the requirements imposed by the relevant enforcement authority.
Somewhat similar is the fact that the promise of New York Times Co. v. Sullivan 92 in freeing the press from much of the risk of libel litigation is undercut by the way in which libel insurers tend to impose upon their insured publications requirements that would seem unnecessary under Sullivan alone. 93 Here the real rule is imposed by private insurer behavior and not by official administration and enforcement, but the gap and its effect on primary behavior still exists.
Libel practice and SEC acceleration practice are examples of paper and real rules diverging by virtue of the real enforcement of what on paper is not a rule at all. More commonly, however, the divergence between paper and real rules comes from the nonenforcement of a paper rule. Examples abound, as with speed limits, and often with taxation. In Dickman v. Commissioner of Internal Revenue, 94 for example, the Supreme Court noted the prior de facto exemption of an intra-family interest-free loan from being treated as a taxable gift, 95 the exemption operating to eliminate the paper rule and substitute a real rule of nontaxability. Even more pervasively, the widespread nonenforcement of state sales and use taxes on most interstate consumer transactions has much the same effect.
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As with real speed limits, all of these real rules generate easy cases. A lawyer in a nonjury trial will often not make a technically valid objection, knowing that if she did so the objection would not only be overruled, but also that she would likely be scolded by the judge for being so silly as to make what, on the basis of the paper rules, was a legitimate objection. A lawyer who, not knowing the rules about SEC acceleration, neglected to comply with the unwritten rules imposed by the Commission as a condition for acceleration could well be found to have committed malpractice. And most people treat their technical obligations to pay sales and use taxes on routine Internet consumer transactions as easy cases of legal permissibility, although the formal law is to the contrary.
These examples suggest the conclusion that the gap between paper and real rules is potentially a pervasive phenomenon throughout the law, (describing that, in spite of the official rules, more than half of umpires in the study allowed the phantom tag, whereby a runner is called out at second even when the fielder does not have a foot on base so long as the ball beats the runner to the base); Peter Gammons, What Ever Happened to the Strike Zone?, SPORTS ILLUSTRATED, Apr. 6, 1987, at 40-45, available at http://sportsillustrated .cnn.com/vault/article/magazine/MAG1065780/1/index.htm (explaining that differences in chest protector equipment for umpires led to the National League being a "low ball" league as compared to the American League).
and especially insofar, as with the evidence example, as the gap exists for judges, it undercuts not the idea that there are easy cases, but the belief that the rules found in lawbooks are the determinants of easiness. Were it known, for example, that a majority of the judges of some court routinely decided for the taxpayer in tax cases even when the code and regulations pointed in favor of the government, 98 then a lawyer with a taxpayer client might advise a formal challenge to a tax ruling even against the indications of the paper rules. There would still be easy cases under the "taxpayer wins" rule as opposed to the rules contained in the Internal Revenue Code, but some of the cases that would have been easy according to the paper rule would now be at least debatable, the paper rule notwithstanding. As in the previous examples, the distribution between easy and hard cases would come not from the official sources, but from the "taxpayer wins" rule.
In the above examples, the paper rule was understood in terms of the plain (even if technical) meaning of the language of the rule as published in formal legal sources. Yet although many Realists understood the matter in this way, the distinction between paper and real rules need not be so limited. More plausible, especially now and in the United States, 99 is understanding the idea of a paper rule to encompass the entire array of accepted conventional methods of legal reasoning. This expanded notion of a paper rule could include, for example, references to a rule's purpose 100 or legislative history, 101 application of accepted canons of statutory interpretation, 102 and conventional techniques for identifying the holdings in previously decided cases. 103 Yet even when the idea of a paper rule is broadened to include the panoply of respectable methods of legal reasoning, the basic point still holds. If the paper rule is the rule as understood in light of its purpose, say, the paper rule so understood may still diverge from the actual rule as enforced and applied administratively and judicially. Justice Douglas's "taxpayer wins" rule, 104 for example, still differs from the rule that competent tax practitioners would extract from the available traditional sources of tax law. The example thus does not turn on the non-Realist reading of the tax law being limited to literal reading of the code and regulations. If there were five Justices with views like Douglas's on the Supreme Court, then there would be many cases the Internal Revenue Service would deem not worth litigating even though the law as best but conventionally understood was on its side, and many cases that taxpayers would litigate even against overwhelming conventional legal odds. Similarly, the disregard of many rules of evidence in bench trials is inconsistent with the purposes and intent behind those rules, but the paper rules are disregarded nonetheless. And as long as such disregard exists, it will play a crucial role in determining which objections at trial are worth making, and which, formal law as best and purposively understood notwithstanding, are treated as futile.
The gap between paper rule and real rule is accordingly not confined to understanding the idea of a paper rule in literal terms. As long as even an expansive understanding of "the law" varies from the rules actually applied, the difference between paper and real rules will determine which cases are easy and which hard, and will thus, by operation of the selection effect, determine which events are disputed, litigated, and appealed, and which are treated as routine and uncontroversial. To the extent that this gap exists in some or many areas of law, therefore, it will play a major role in constituting the fields of litigation and nonlitigation. Insofar as the Realist claim about the insufficiency of the paper rules to determine outcomes is correct, therefore, the Realist challenge ceases to be interstitial or marginal, but applies throughout the operation of law. The challenge as recast is still about the indeterminacy of the set of cases worth litigating, but by being constitutive of that set of cases in the first instance, it questions all and not just the edges of the traditional understanding of law.
V. An Empirical Claim
Because Untamed Realism goes to the core and not merely the penumbra of legal rules, it goes to the core of how we understand law itself. But characterizing the Realist challenge in this way does not address whether the challenge actually succeeds. As the Realists themselves acknowledgedindeed, insisted-their contentions, including those about the gap between paper and real rules, were principally empirical. 105 Legal judgments might follow the paper rules, the Realists admitted, but whether and when and how often they did so was to be resolved by empirical inquiry rather than bald assertion or quasi-religious faith in the power of the law. The question then remains about the extent to which the array of cases worth litigating is determined by the plain meaning, when there is one, of the words of legal rules, as the most tamed version of Realism predicts, or by the full array of traditional legal interpretive techniques, as a more expansive version would suppose, or by a much wider set of nonlegal as well as legal considerations, as Untamed Realism posits. However we understand the notion of a paper rule, the extent of the divergence between paper and real rule is an unavoidably empirical question. Untamed Realism hypothesizes that this divergence is frequently substantial, but whether that hypothesis is borne out by the facts remains to be investigated.
Obviously Untamed Realism's hypothesized gap between paper and real rules is a matter of degree not susceptible to a yes or no answer. And of course the answer will vary across time, place, judge, court, legal system, area of substantive law, and much else. Nevertheless, some preliminary generalizations might usefully inform the more systematic empirical analysis that the spirit of Realism urges us to pursue.
Initially, it is important to recognize that departures from paper rules, even when based on nonlegal reasons, still require the law-like public justifications that the Realists tended to call "rationalizations." 106 Perhaps the police need not provide a formal justification for why the real speed limit is 74 and not 65, but more commonly, especially when a judge departs from a paper rule, there must be a law-sounding justification on which the divergence between paper and real rule is based. As long as consumers of legal outcomes-lawyers, the public, the political world, the media, academic commentators, etc.-appear to demand that legal outcomes be determined by publicly available legal reasons, even a judge deciding on the basis of nonlegal reasons must offer reasons seemingly based on the law. 107 When such reasons are employed to justify a gap between paper rules and real rules, we can call them escape routes-the avenues by which legal decision makers explain in law-like terms the departures for nonlegal reasons from what appear to be the clear indications of a clearly written rule. Part of Llewellyn's motivation in offering (perhaps incorrectly) 108 his menu of competing canons of statutory interpretation 109 was to demonstrate the ready availability of just such escape routes. If some principle of statutory interpretation could justify virtually any result reached for reasons other than the indications of the statute being interpreted, 110 judges inclined to depart from the paper rule for nonlegal reasons could do so without appearing to be departing from the law. For example, when the New York Court of Appeals set aside the paper rule in Riggs v. Palmer 111 in order to deny to Elmer Palmer the inheritance which the plain words of the Statute of Wills appeared to allow, 112 it was able to use the "no man may profit from his own wrong" principle to shroud in the language of law a justice-based and [Vol. 91:749 fact-specific departure from the most immediately applicable rule. 113 Similarly, insofar as Lon Fuller was-implicitly-sociologically and empirically correct in predicting what an American court might do with his hypothetical cases of the military truck used as a war memorial or the businessman napping (in violation of a "no sleeping in the station" rule) while waiting for a train, 114 he relied on the legal principle of recourse to the purpose of the law as a way of legally justifying a departure from what the formal law actually said. And whenever a court relies on the principle of desuetude to nullify the force of a statute remaining officially on the books, it uses still another method to apply what looks like law to reach a result other than the one seemingly indicated by the law as it is written down. 115 These examples suggest that departures from paper rules are common, and that American law contains ample resources permitting judges to avoid paper rules while still appearing faithfully to be applying the law. This conclusion does not address the question of just how often judges do so, or the extent to which such escape routes are routinely available, but it does suggest that judicial avoidance of the most immediately applicable paper rule is hardly unusual, that there are multiple methods of accomplishing this end, and that the existence of paper rule-real rule gaps is a significant part of the American legal environment.
But just how significant? One measure of the soundness of the claims of Untamed Realism is the frequency with which paper rules-the meaning of the language of a legal rule as set forth in a statute, regulation, or case; or the interpretation of well-understood black-letter law by the standard techniques of conventional legal reasoning-vary from the real rules as actually applied. Although the distinction between paper and real rules is conceptually important, and although there can be genuine prescriptive and internalized rules that vary from the paper rules governing the same acts, it could turn out that what is conceptually possible and occasionally extant is in reality rare in practice-rather like pandas or pineapple wine. There are, of course, pandas, and there really is pineapple wine, 116 but pandas no more characterize the animal kingdom than pineapple wine characterizes the universe of wine. To make too much of pandas and pineapple wine in describing the phenomenon of which they are admittedly part would be substantially misleading.
On the other hand, it may be, for some or many areas of law in some or many legal cultures, that real rules diverge from paper ones to a substantial extent and on numerous occasions. Were that so-and when and where it was so-the divergence between real and paper rules would be an essential part of characterizing and understanding the phenomenon of law, which is exactly the point the Realists pressed. This is not the occasion to conduct that empirical inquiry. Obviously, much of Realist and post-Realist and Realist-inspired scholarship is focused on just this question, 117 and equally obviously the methods that can be used to address it encompass the full breadth of empirical approaches and methodologies. Yet it is important to note that any properly designed empirical inquiry will include within its compass not only the instances in which something other than the paper rule appeared to produce a legal result, but also the instances in which the paper rule actually influenced the outcome. For example, although the court in Riggs v. Palmer did depart from the applicable paper rule-the Statute of Wills-in ruling against Elmer Palmer, in fact most courts in most jurisdictions often allow unworthy beneficiaries-even ones who have contributed in some way to the death of the testator-to inherit. 118 Similarly, courts sometimes enforce the literal words of statutes even when the literal meaning plainly does not embody the legislative intent and even when the results seem silly. 119 And Supreme Court Justices have been known, because of principles of stare decisis, to follow decisions they demonstrably believe mistaken. 120 These examples may be unrepresentative, but they suggest that paper rules at least sometimes have at least presumptive effect in some jurisdictions on some topics at some times and for certain courts (or judges) and other legal decision makers.
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When the effect of paper rules might be considerable, therefore, and the gap between paper and real rules minimal or infrequent, the force of the Realist challenge would be diminished. Not only might paper rules sometimes be outcome determinative, but even in cases of divergence paper rules might influence the content of real rules. Consider again the speed limit. A common real speed limit is 74 when the posted paper speed limit is 65, but a common real speed limit is 69 when the posted limit is 60 and 64 when the posted limit is 55, suggesting that often the real speed limit is the paper limit plus nine. The divergence between paper and real rules, even when considerable, may thus be a function not only of administrative discretion and other nonrule factors, but also of the paper rule itself.
To repeat, the extent to which paper rules are followed or influential is an empirical question not answerable by a selected anecdote or an unrepresentative example. That the law consists of paper rules, the understanding of which produces a mastery of the law, is what the Realists attempted to challenge. But that paper rules have little to do with the law in action is no less an empirical claim, the critical testing of which is fully consistent with the broadest understanding of the Realist program.
VI. Conclusion
As Llewellyn noted more than eighty years ago, 122 law is far more than the decision of appellate cases. Appellate cases are important, and so is litigation, but the effect of law is felt most clearly in the law-influenced events that never see a court at all. Yet to accept that law is most important in its unlitigated effect is to invite the question about what causes the unusual 121. Duncan Kennedy argues that the possibility of an outcome in contravention of the paper rule in any case destroys the formality of the entire system. Duncan Kennedy, Legal Formality, 2 J. LEGAL STUD. 351, 351-54 (1973) . The reality of contravention in one case puts its possibility on the agenda in every case, he argues, thus undercutting the goal of formality of producing results simply and mechanically. Kennedy's insight is important, but the extent of its value is an empirical and not logical matter. The strength of a presumption in favor of the paper rule will determine the reality of the plausibility of arguing against it, and thus the stronger the presumption the less an outcome against the presumption will undermine the system's decision-constraining goals. The same argument applies to Ronald Dworkin's speed limit example. DWORKIN, supra note 46, at 266. Dworkin's conclusion that what looks like a straightforward application of the paper rule is in fact the product of a decision maker's capacious consideration of a larger array of rules and principles again ignores the possibility that presumptions may eliminate such consideration in most instances. And when Melvin Eisenberg contends that easy cases are only those in which a doctrinal proposition is found to be compatible with what he calls a "social proposition," MELVIN ARON EISENBERG, THE NATURE OF THE COMMON LAW 3 (1988), he may similarly be slighting the weight given to doctrinal propositions themselves.
122. See supra note 26. The claim is repeated in LLEWELLYN, THE COMMON LAW TRADITION, supra note 21, at 6, 64-68.
cases to be unusual, and, conversely, what makes the usual and thus unlitigated instances of law application usual in the first place. Holmes famously emphasized that lawyers and clients often seek to predict what courts will do, 123 and accordingly often behave in ways that reflect these predictions. And in emphasizing prediction, Holmes initiated a concern with courts based not only on the cases courts decide, but also on the fact that what courts decide influences primary behavior that never sees the inside of a courtroom. Holmes was less a Realist than a precursor of Realism because he believed that legal categories and legal doctrine were the best sources of prediction of judicial behavior, a view premised on the assumption that courts would typically make decisions in accordance with all of the traditional features of formal law. 124 The real Realists would take their leave of Holmes at this juncture, believing that the paper rules were less explanatory of judicial outcomes than even Holmes supposed. But even if the Realists were right and Holmes wrong, the Holmesian focus on prediction survives, alerting us to the way in which routine behavior exists in the shadow of potential judicial or other official action. 125 If that action departs from the formal law, however, then the shadow in which unlitigated behavior exists will not be the shadow of the paper rules, but the shadow of the real rules the courts and other officials actually enforce.
The tamest versions of Realism follow the Holmesian path in assuming that when the formal written law and the paper rules are clear, judges will follow the law, and lawyers and their clients will plan their actions accordingly. If this is so, then recognizing the indeterminacy of decision when the rules are unclear is important, but not much of a challenge either to a traditional picture of how law operates, or to the conventional understanding of the role of rules in that operation. And this is precisely why it has been so easy for so many years for so many commentators to marginalize the Realist understanding of law and the Realists' objections to the traditional picture. Under this view, Legal Realism is about gaps in the law.
But Legal Realism may not be limited to questions about legal gaps. If judges sometimes or often depart from paper rules even when they are clear, then predicting judicial outcomes can no longer be based on paper rules alone. Sound predictions will then be based on the real rules, and these predictions will influence the behavior of clients and lawyers. Most importantly, predictions based on real and not paper rules will determine the array of cases that are deemed worth litigating, and the array that never gets to court. The gap between paper and real rules will thus determine the entire landscape of the law. When clear paper rules or applications of standard techniques of legal reasoning are not outcome determinative, the effect will be felt far outside the domain of litigated cases.
If the Realist contention about the relative importance of real rules and the relative unimportance of paper ones is sound, therefore, and when and where it is sound, that contention will have effects on our understanding of law that are by no means limited to the domain of cases worth fighting over. This, in a nutshell, is the untamed version of Legal Realism. Determining whether and when this genuinely nontraditional and destabilizing version of law's operation is true is an empirical question, the pursuit of which is an important part of future research in the Realist spirit.
